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NOTES. 



Concurrent Jurisdiction op Federal and State Courts in Actions 
OF Admiralty or Maritime Nature. — The Constitution extends the 
judicial power of the United States "to ail Cases of Admiralty and 
maritime Jurisdiction;"^ and under this power Congress, in § 9 of 
the Judiciary Act of 1789, gave the district courts "exclusive original 
cognizance of all civil causes of admirally and maritime jurisdiction, 

'Art III, § 2. ~~ 
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* * * saving to suitors, in all cases, the right of a common law 
remedy, -where the common law is competent to give it".* The inter- 
pretation of this last enactment was vital to the disposition of the recent 
case of Southern Pacific Oo. v. Jensen (191T) 2M IT. S. 205, 37 Sup. Ct. 
524. There, the plaintifPs intestate met his death while employed as a 
longshoreman on the defendant's vessel which was engaged in interstate 
trade and was then berthed at a pier in the port of New York.^ The 
Court of Appeals of New York affirmed an award under the Workmen's 
Compensation Act,-* but the United States Supreme Court, four judges 
dissenting, reversed the decision on the ground that the New York 
Workmen's Compensation Act did not provide a "common law remedy" 
within the "saving clause" of § 9, and that, therefore, the state tribunal 
had infriuged upon the exclusive admiralty jurisdiction of the federal 
courts. This raises squarely the question whether the phrase "common 
law remedy", as used in § 9, was meant to include merely common-law 
rights (.i. e., rights known to the coromon law), or whether it was to 
include all rights, whether common-law rights or not, which are 
enforcible by procedure known to the common law. 

In England all civil actions of maritime nature, where suit was 
brought in personam, were within the jurisdiction of the common-law 
courts'' as well as the instance courts,* whereas cases of prize, where 
the action was solely in rem, were cognizable exclusively in the admir- 
alty court.'' The common-law courts of this country followed the prac- 
tice of the similar English tribunals and esercised jurisdiction over 
all maritime torts and contracts, the suits being in personam.^ The 
provision of the Constitution, above referred to, in no way disturbed 
this jurisdiction; it merely eartended the cognizance of the federal courts 
to all cases of admiralty and maritime jurisdiction," so that as to 
maritime torts and contracts, where the action was m personam, the 
federal and state courts exercised concurrent jurisdiction. Such was 
the status of the law at the time of the enactment of the Judiciary Act. 

If the language of § 9 of that act, in providrag for the "saving 
to suitors, in all cases, the right of a common law remedy", was intended 
to save merely rights known to the common law, then the modifying 

'1 Stat. 76, 77, c. 20. This grant has been continued. 36 Stat. 1091, 
1160, 1161, c. 231; Comp. Stat. (1916) §§ 991 (3), 1233; Judicial Code §§ 24. 
256. As to the constitutionality of the grant see. The Hine v. Trevor 
(1867) 4 Wall. 555; Schoonmaker v. Gilmore (1880) 102 U. S. 118. 

The location of the accident brought it within the jurisdiction of admi- 
ralty. Atlantic Transport Co. v. Imbrovek (1914) 234 U. S. 52, 34 Sup. 
Ct 733. The Federal Employers' Liability Act of April 22, 1908, 35 Stat. 
65, c. 149, Comp. Stat. (1916) § 8657, since it only covers carriers by land, 
did not apply. Southern Pacific Co. v. Jensen (1917) 244 U. S., at p. 527. 

'Matter of Jensen v. Southern Pacific Co. (1915) 215 N. Y. 514, 109 
N. E. 600. 

"See Benedict, Admiralty (4th ed.) c 5, 6, 7; 2 Bro^vne, Civil and Ad- 
miralty Law (1st Am. ed.) c. 4. 

'Z Browne, op. cit, c. 4. As to the early strife between the common 
law and admiralty courts see, Benedict, op. cit., c. 6. 

'2 Browne, op. cit, c 6. 

'See Chase v. American Steamboat Co. (1870) 9 R. I. 419; Benedict, 
op. cit, § 127; 2 Story, Constitution (5th ed.) § 1672, n. 2. 

•The Hamilton (1907) 207 U. S. 398. 28 Sup. Ct. 133; Waring v. Clarke 
(1847) 5 How. 441; Baird v. Daly (1874) 57 N. Y. 236, at p. ^6 et seq.; 
2 Story, op. cit, § 1672, n. 2. 
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clause — ^"where the common law is competent to give it" — is meaning- 
less since it adds nothing to the sense of the preceding words." On 
the other hand, if the "saving clause" is to include all rights enforcible 
by procedure known to the common law, then the modiftdng clause is 
not wanting in meaning. Its probable purpose imder such a con- 
struction is to anticipate the growth of rights enforcible by common- 
law procedure and to make the "saving clause" applicable to such 
new rights as well as to the rights known to the common law. This, 
it is submitted, is the true purport of the section. 

The restriction of the words "common law remedy" to remedies 
for a common-law right would seem hardly in line with the main 
purpose of the statute, for the statute was intended to define the limits 
of the admiralty and maritime jurisdiction of the federal courts." 
Congress once having fixed this jurisdiction, a state statute can, of 
course, neither add to it nor encroach upon it.** But this does not 
necessarily mean that a state enactment increasing the number of cases 
in which recourse may be had to the state courts, by creating new rights 
enforcible by common-law procedure, is ineffective to give the state 
court power to take jurisdiction of cases of maritime torts or con- 
tracts arising under the statute. As to this, there is, it would seem, 
no valid objection. Since early times admiralty and common-law 
courts have exercised concurrent jurisdiction in cases of maritime torts 
and contracts." Moreover, it is believed that the term "common law" 
as used by the legislature and the framers of the Constitution was not 
intended to be limited in its meaning to those rules and forms which, 
at the time, constituted the jurisprudence known as the common law.** 
Such an interpretation would exclude not only important reforms in 
our adjective law omder the codes of civil procedure, but also all 
statutory changes in our substantive law.*" It would, furthermore, 
put at a disadvantage a state like Louisiana whose jurisprudence is not 
based upon the English common law. 

Such reasoning seems to have controlled the courts and to have 
led them to go on the theory that the word "remedy" was meant to 
be confined to procedure. It has, for instance, been uniformly held 

"It has been suggested that this clause was inserted because of over- 
caution for fear that the term "exclusive" would be interpreted as curtail- 
ing the then existent concurrent jurisdiction of the state courts. New 
Jersey Steam Navigation Co. v. Merchants' Bank (1848) 6 How. 344, at 
p. 390. Such a construction, it is submitted, is too narrow and is an excuse 
for rather than an explanation of the clause. 

"See The Hamilton, stipra; The Belfast (1869) 7 Wall. 624. 

"The Lottawanna (1875) 21 Wall. 558; see Bx parte McNiel (1872) 13 
Wall. 236. 

"Benedict, op. cit., % 127. 

"Parsons v. Bedford (1830) 3 Pet 433; Walter v. Kierstead (1885) 74 
Ga. 18; Lindstrom v. Mutual S. S. Co. (1916) 132 Minn. 328, 156 N. W. 
669; see Berton v. Tietjen & Lang Dry Dock Co. (D. C. 1915) 219 Fed. 
763; see footnotes 19, 20 and 23, infra. It has in fact been held that the 
term "common law" extends to equitable remedies enforced in a common- 
law court. Knapp, Stout & Co. v. McCaffrey (1900) 177 U. S. 638, 20 
Sup. Ct 824; Reynolds v. Nielson (1903) 116 Wis. 483, 93 N. W. 455; see 
Olsen V. Birch & Co. (1901) 133 Cal. 479, 65 Pac 1032; contra, Terrell v. 
The Schooner B. F. Woolsey (C. C. 1880) 4 Fed. 552. 

"Walter v. Kierstead, supra; see Gindele v. Corrigan (1889) 129 111. 
582, 22 N. E. 516; see footnote 16, infra. 
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that a statute eonferrmg upon a stete court the power to enforce a 
right in cases of maritime nature by an action in rem (i. e., by a pro- 
ceeding in which the res is the party defendant) is invalid. Congress 
intended the federal coiats to have exclusive jurisdiction in admiralty; 
that is, they alone should have the power to grant relief by an action 
in rem;^^ and, therefore, the attempt to confer such a function upon 
a state court represents precisely the type of encroachment upon the 
exclusive federal admiralty jurisdiction against which § 9 is aimed." 
Even more conclusive is the fact that, when state legislatures gave 
to the next of kin or legal representative of a deceased a right of 
action to recover damages for death caused by the tortious act of 
another, the courts held that such new rights, although wholly 
tmknown to the common law,'-* came within the "saving clause" of 
§ 9 and enabled the plaintiff to bring his action in the state court.^* 
So also it has been held that a statute which provides that in case of 
a collision between two vessels where the fault is mutual the damages 
flowing from the injury shall be shared proportionately by both vessels, 
creates, in favor of the party claiming under it, a remedy which the 
common law is competent to give, and involves a cause of action over 
which the state coiui; has jurisdiction."" 

Prom the foregoing considerations, it would seem to follow that 
§ 9 was intended not only to give the federal coxirts exclusive juris- 
diction in admiralty suits in rent, but also to limit that exchisive juris- 
diction to such suits. Under such a construction of the section, any 
apparent inconsistency in the phraseology disappears. The state courts 
are allowed to exercisfe concurrent jurisdiction where the suit on the 
maritime tort or contract is in personam; and this is nothing more 
than a continuation of the concurrent jurisdiction of the common-law 
courts with the instance courts. The power of the state courts to take 
cognizance of new causes of action occasions no conflict of jurisdiction, 
for the increased sphere of activity of the state court is limited to 
cases where the action is in personam and does not encroach upon 
the exclusive admiralty jurisdiction of the federal courts which is 
limited to proceedings in rem. 

Under such a construction of § 9, the New York Workmen's Com- 
pensation Act, since it provides for a remedy by action in personam, 

"The Robert W. Parsons (1903) 191 U. S. 17, 24 Sup. Ct. 8; The Hine 
V. Trevor, supra; see Leon v. Galceran (1871) 11 Wall. 185. 

"The Moses Taylor (1867) 4 Wall. 411; The Belfast, supra; The Glide 
(1897) 167 U. S. 606, 17 Sup. Ct 930; see Rounds v. Cloverport Foundry 
& Machine Co. (1915) 237 U. S. 303, 35 Sup. Ct. 596. 

"Hoodmacher v. Lehigh Valley R. R. (1907) 218 Pa. 21, 66 AU. 975; 
Insurance Co. v. Brame (1878) 9S U. S. 754; see Stuber v. McEntee 
(1894) 142 N. Y. 200, 36 N. E. 878. 

"Steamboat Co. v. Chase (1873) 16 Wall. 522; Sherlock v. Ailing 
(1876) 93 U. S. 99; see Dougan v. Champlain Trans. Co. (1873) 56 N. Y. 
1. Since upon analysis of juridical rights the remedy precedes the right, 
it must be concluded that the legislature could not have contemplated a 
growth of remedial law without a concomitant development in fiie sub- 
stantive law. 3 Street, Foundations of Legal Liability, 48. It is import- 
ant to distinguish bet\veen a change in the procedure for the enforcement 
of an old right and a remedy given where no right before existed. Jaco- 
bus V. Colgate (1916) 217 N. Y. 235, 111 N. E. 837. These decisions, there- 
fore, seem sound on principle. 

"Stewart v. Hariy (1867) 66 Ky. 438. 
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comes vrithm the "saving clause".*^ It is submitted that there is no 
logical distinction between cases where a suitor is permitted to go 
into a state court and recover damages for death by -wrongftd act and 
cases where an employee or his representative is given the right to 
obtain compensation for an accidental injury.^^ And although the 
foregoing analysis would not, perhaps, necessarily lead to a conclusion 
contrary to the one reached by the Court, yet it seems that, since the 
principle -was in doubt, the social interest involved might well have 
been a makeweight to induce the Court to uphold the award."* 



Epfeot Upon Equity JtimsDicnoN or Statutes Creating New 
Bights WITH Speoipic Leoai. Eemedies. — ^It is a wdl settled head of 
equity jurisdiction to grant relief by injunction whenever irreparable 
injury is threatened to property rights. In such cases, equity will act 
whether the property right is one recognized at common law, or one 
created by statute with no specific remedy for its enforcement.*- Fur- 

"Actions under similar acts have been held to come within the "saving 
clause". Kennerson v. Thames Towboat Co. (191S) 89 Conn. 367, 94 Atl. 
372; North Pacific S. S. Co. v. Industrial Accident Comm. of California 
(Cal. 1917) 163 Pac. 199; Lindstrom v. Mutual S. S. Co., stipra; Murray 
*. Pacific Coast S. S. Co. (D. C. 1913) 207 Fed. 688; Keithley v. North 
Pacific S. S. Co. (D. C. 1916) 232 Fed. 255; cf., Berton v. Tietjen & Lang 
Dry Dock Co., supra; contra, Schuede v. Zenith S. S. Co. (D. C. 1914) 
216 Fed. 566, where it was held that the Employers' Liability Act of Ohio 
did not come within the "saving clause". In State ex rel. Jarvis v. Dag- 
gett (1915) 87 Wash. 253, 151 Pac. 648, the court held that the Workmen's 
Compensation Act conflicted with the jurisdiction of the federal courts; 
but the basis of the decision was that it was repugnant to the legislation 
of Congress which provides for limited liability for injuries in admiralty. 

"The fact that the doctrine of liability without fault was well known 
to the common law, Salmond, Torts (4th. ed.) § 3; 1 Street, op. cit, 55, 
tends to sustain the contention that there is not even a difference in degree 
between the two classes of cases. 

"The complications flowng from the decision are indicated by the 
cases of Lamgan v. Aetna Life Ins. Co., Moran v. Globe Indemnity Co., 
Champion v. Employers' Liability Assurance Corp., and Shanley v. Em- 
ployers' Liability Assurance Corp. (1917) 57 N. Y. L. J. 1035, where the 
insurance carriers attempted to have awards set aside; and Matter of The 
Iron Steamboat Co. of N. J. (1917) 58 N. Y. L. J. 17, where application 
for return of premium was made. It is interesting to note tiiat Congress 
amended §§ 24 and 256 of the Judicial Code to read as follows: "saving 
to suitorsin all cases the right of a common-law remedy where the com- 
mon law is competent to give it, and to claimants the rights and remedies 
under the luorkman's compensation law of any stated'. (The italics are 
ours). 65th Congress, 1st Sess., Senate Bill No. 2916, passed by the Sen- 
ate October 2nd, by the House of Representatives October 5th. This 
nullifies the decision in the Jensen case. The amendment will probably 
cause the Workmen's Compensation Act of New York, in so far as it 
applies to longshoreman, to be declared unconstitutional on the ground 
that it imposes a double liability on the employer. Cf., Cunningham v. 
Northwestern Improv. Co. (1911) 44 Mont. 180. 119 Pac. 554. It is sug- 
gested that the solution of the problem would be a federal workman's 
compensation act 

•Osbotn V. Bank of United States (1824) 22 U. S. 738; Pennoyer v. Mc- 
Connaughy (1891) 140 U. S. 1, 11 Sup. Ct. 699; Union Pacific Ry. v. Chey- 
enne (1885) 113 U. S. 516, 5 Sup. Ct. 601; see Dows v. City of Chicago 
(1870) 78 U. S. 108. In the last t^vo cases the question arose as to when 
collection of an illegal tax could be restrained. It was held that before 



